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The design-build method of project delivery is now widely used for public sector contracts throughout the 
United States.  The successes of the design-build methodology in the private sector and the fact that numerous 
public agencies have successfully completed design-build projects has led many California agencies to consider 
using design-build for their projects.1/  Potential benefits of design-build include acceleration of the project 
delivery schedule due to concurrent performance of design and construction activities.  In addition, the design-
build method allows the designer and builder to work together to achieve construction cost savings (at least 
some of which will presumably be passed through to the owner in the form of a lower initial contract price), and 
also limits the contractor’s ability to make claims against the owner based on defects in design. 

One important question that must be answered before an agency issues design-build procurement documents (or 
before a contractor responds to an invitation for bids or request for proposals for a public design-build project) 
is whether such contracts are legal.  Another question is whether competitive bidding is required or whether the 
agency has the ability to procure such contracts through a competitive negotiation or best value selection 
process (which most commentators agree are the best methods for procuring such contracts, since they allows 
the owner the flexibility to balance the qualifications of the various design-builders and the quality of the 
product offered against the price offered).2/ 

In determining whether a particular agency has authority to use the design-build methodology one must analyze 
the statutes, codes, ordinances and regulations applicable to the agency in question.  Many agencies are required 
by law to award public works construction contracts on a low bid basis.  Many agencies are also subject to 
restrictions in procuring design services that are inconsistent with a low bid award, such as the requirements 
found in the Federal Brooks Act3/.  Some states prohibit construction contractors from entering into agreements 
to provide design services (unless the contractor also holds an architect’s or engineer’s license), and some states 
prohibit architects and engineers from entering into agreements to provide construction services (unless the 
designer also has a contractor’s license).   

A. Rules Applicable to Procurements by California Agencies. 

The California legislature has adopted a number of statutes allowing specific agencies to use design-build, and 
is currently considering a number of proposed design-build laws.  Unless and until general legislation is passed 
allowing design-build, in order to determine whether a particular agency has the ability to enter into design-
build contracts, it is necessary to review the laws applicable to the agency in question.  California has adopted a 
particularly complicated set of statutes regulating procurement of public contracts, for the most part found in 
the State Contract Act4/ and the Local Agency Public Construction Act.5/  Despite an admirable effort on the 
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part of the legislature to consolidate all public contracting requirements into a single Public Contract Code, 
additional requirements can be found in other codes as well.6/  Charter cities (and joint powers agencies which 
have designated charter cities as the lead agency) are exempt from statutory competitive bidding requirements, 
but must satisfy any restrictions contained in their charters.7/  The attached chart summarizes the procurement 
requirements generally applicable to various California agencies.   

1. General Rule:  Competitive Bidding for Construction; Qualifications-Based Selection for 
Design. 

a. State Agencies.  The State Contract Act requires state agencies to competitively bid 
construction contracts following preparation of “full, complete, and accurate plans and specifications and 
estimates of cost.”8/  Exemptions exist for contracts under a specified amount and for emergency measures to 
deal with the accidental release of toxic substances.9/  In addition, judicial exceptions apply where “competitive 
proposals would be unavailing or do not produce an advantage.”10/  A number of years ago the California 
Department of Transportation based a design-build contract for repair of earthquake damage to Interstate 10 on 
such an exception.11/  There are a number of legislative exceptions to the above rule as well.  The University of 
California and Department of General Services have both been given specific design-build authority.12/  

b. Local Agencies.  Most local agencies are required to competitively bid their construction 
contracts.  By contrast, designers must be selected “on the basis of demonstrated competence and on the 
professional qualifications necessary for the satisfactory performance of the services required.”13/  It is thus 
possible for local agencies, even though they may be subject to competitive bidding requirements, to enter into 
design-build contracts so long as the process permits consideration of professional qualifications as a factor in 
selecting the contractor.  One way to meet this requirement is to pre-qualify the design member of the team.14/   

As shown on the attached chart, the legislature has specifically enabled a number of agencies to 
award design-build contracts on a “best value” basis.  In addition, a number of agencies are able to use design-
build without specific legislative authorization, based on general enabling authorization that does not restrict 
procurement methodology or that includes requirements that are consistent with a best value selection process.  
Examples include: 

• The enabling legislation applicable to the Los Angeles to Pasadena Metro Blue Line 
Construction Authority allows it to enter into contracts “in accordance with state law 
relating to procurement.  Awards shall be based on price or competitive negotiation, or 
on both of those things.”15   

• The enabling legislation applicable to the San Diego County Regional Airport Authority 
allows it to “contract with any department or agency of the United States, with any state 
or local governmental agency, or with any person upon those terms and conditions that 
the authority finds are in its best interests. 

• The Alameda Corridor Transportation Authority, a joint powers agency formed by the 
Cities of Los Angeles and Long Beach, awarded a design-build contract for its mid-
Corridor “trench” project based on procurement authority contained in the charter of the 
City of Los Angeles.16  The agency prequalified a number of teams, issued a request for 
proposals, received and evaluated proposals, and selected one of the proposers for 
negotiations based on a determination that the contractor’s proposal offered the “lowest 
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ultimate cost.”  The negotiations were limited in scope and resulted in a modification of 
the scope of work with a corresponding reduction in the contract price. 

2. Other Options 

The benefits of design-build may also be available through alternative procurement methodologies.  For 
example, it may be possible to structure transactions through an agency’s development agreement authority.17/  
Government Code section 65864(c) specifically allows such agreements to provide for design and construction 
of public facilities and for the costs of such facilities to be reimbursed by the agency.18/  A development 
agreement approach was used by the City of Long Beach for the Aquarium of the Pacific.19/  Development 
agreements are often used for transit-oriented development, such as the public parking structure in Pasadena 
adjacent to the Del Mar station. 

Various other California laws permit agencies to enter into contracts for development of public projects without 
requiring competitive bidding.  For example, the California Local Government Privatization Act of 1985 
permits local agencies to enter into privatization agreements with respect to certain types of facilities provided 
that certain specified conditions are met.20/  In addition, AB 2660 (Gov. Code §§5956 et seq.) has been used as 
the basis for use of design-build for projects involving a privatization component.  It is noteworthy that 
AB 2660 was originally proposed as a pure privatization law.  Although it was amended prior to enactment in 
order to allow its use for traditional projects, a number of provisions remained in the bill which affect its use for 
such projects. 

B. Licensing Rules Affecting Design-Build. 

California law requires entities performing or managing construction work to hold a contractor's license.21/  By 
contrast, the licensing requirements for architectural/engineering work apply to "performance" of such work.22/  
As a result of the foregoing, entities agreeing to design and build projects in California must hold an appropriate 
contractor's license and must also hold an appropriate A/E license.  It is also permissible for a design-builder 
holding a contractor's license to subcontract the design work as long as the contract does not include a promise 
that the design-builder will "design" or "perform design work" – the documents must be clear that the design-
builder will "furnish" the design and that all design work will be performed by a properly licensed entity. 

C. Other Issues. 

1. Subcontractor Listing Law. 

One issue to be considered in procuring design-build contracts is how to comply with the Subletting and 
Subcontracting Fair Practices Act, which requires contractors to name their major subcontractors in their bids.23/  
This requirement is difficult if not impossible for a design-build contractor to meet since the design has not 
been established at the bid date, making subcontracting problematic.  This obstacle was overcome in one case 
by obtaining an opinion of the California Attorney General’s office that an exemption from the statute applied 
where the agency determined that necessity required a modified process.24/  

This listing requirement has been specifically addressed in the design-build bills passed by the California 
legislature in recent years, which typically allow design-build firms to identify certain subcontractors in their 
proposals, and require other subcontractors to be selected using a competitive process.25/    
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2. DBE Requirements. 

To the extent that an agency putting together a design-build program wishes to implement a DBE program 
(assuming that such a program is permitted under Proposition 209), the program must be structured differently 
from standard DBE programs.  As noted above, unless the preliminary design has been taken to a relatively 
high level, it will not be possible for the design-builder to identify subcontractors at the time the contract is 
awarded.  This issue has been resolved in various ways.  The approach taken for the Alameda Corridor 
procurement was to require the proposal to include a listing of all design subcontractors, as well as a 
Subcontracting and DBE Procurement Plan which committed the contractor to undertake certain outreach 
efforts in awarding subcontracts for construction work. 

3. Problematic Legislative Trends. 

Ideally, legislation allowing public agencies to use design-build would allow an agency flexibility to craft 
procurement and contract documents meeting its needs, within the framework created by the legislature.  
However, the design-build bills adopted by the California legislature have taken a micro-management approach, 
dictating details of the process to be followed that act as an impediment to agencies wishing to use design-build.  
As an example, a design-build-operate bill proposed in 2003 (Assembly Bill 1609, introduced by Assembly 
Member Spitzer) was originally drafted as a short statute giving agencies broad authority subject to reasonable 
restrictions.  The bill was amended in early 2004, mushrooming from a few pages to over 30, adding numerous 
provisions that were either unnecessary or undesirable.  Although a number of design-build bills were proposed 
in 2004, no major new legislation was adopted.  In 2005 two bills were adopted that allow for greater use of 
design-build and best value procurement.  The first bill, SB 287, amended Public Contract Code §20133 to 
grant 30 of California’s 58 counties the ability to use design-build and best value procurement; the amendment 
also lowered project cost thresholds to $2.5 million.  The second bill, AB 1329, added Public Contracts Code 
§20175.2, which offers cities in Solano and Yolo Counties design-build and best value procurement authority. 
These two bills recognized the nationwide trend toward allowing public agencies to use design-build as a cost-
effective project delivery method.  Bills passed in 2006 eliminated sunset clauses for the laws allowing 
educational facilities to use design-build.  While these bills may be a positive indicator for future legislation, 
most recent legislation remains restrictive. 

Some of the problems arising from recent legislation affecting design-build contracts include: 

• Civil Code Section 3248 was revised in 2001 to require 100% payment bonds for all public works 
projects.  The bill was presented to the legislature as an opportunity to bring California law in line with 
federal law (i.e. the payment bond requirements under the Miller Act), but it did not include the Miller 
Act provision allowing the contracting officer to reduce the bond amount based on a determination that 
a 100% bond is impracticable.  This requirement has proved problematic for large projects, limiting the 
number of bidders eligible to participate in the competition. 

• Various design-build statutes require use of a standard questionnaire developed by the Director of 
Industrial Relations.  To the extent that the legislative intent was to standardize and thereby simplify the 
process, the experiment failed.  The questionnaires developed for school district and transit projects are 
complex, ask questions that are not necessarily relevant for all projects, and do not ask all of the 
questions that need to be answered for individual projects.   
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• Various statutes require use of surety bond forms supplied by the Department of General Services.  
Unfortunately the DGS has not actually produced standard design-build bond forms.   

• Various statutes require use of a point scoring system.  The federal government has determined that 
alternative methods of determining best value produce better results, and also that protests are more 
likely if a point system is used.  

• Bills requiring use of a point scoring system may dictate the minimum percentage of points that must be 
assigned to various criteria.  Two bills considered during the 2003-2004 Regular Session (SB 1793 and 
AB 3048) would have required that each of five criteria (price, technical design and construction 
expertise, life cycle costs, skilled labor force availability and safety record) must be allocated at least 
10% of the points.  This means that price could be given a maximum weight of 60%.  Furthermore, if a 
project owner decided to allocate 50% to price, it would only have 10% left to address critical criteria 
such as the project design, schedule and management plan.  

• Legislation passed in 2006 allowing use of design-build for a project to widen I-405 in Los Angeles 
County requires a low bid selection process, states that all preliminary engineering and project reports 
must be done by Caltrans engineers, requires certain other services (including quality control inspection) 
to be done by Caltrans employees, requires the contractor to have an agreement with a registered 
apprenticeship program that has graduated at least one apprentice in each of the last five years, and 
requires use of non-existent payment and performance bond forms. 

C. Conclusion. 

Although a number of California agencies have authority to use design-build, and are using it effectively, many 
agencies do not have design-build authority or are subject to restrictions making it difficult to use design-build.  
The legislature, in its current session, would be well-advised to adopt general legislation allowing agencies to 
use design-build, leaving the details of the procurement to be determined by the agencies as appropriate for 
their specific needs. 

 



 

CALIFORNIA PUBLIC AGENCY DESIGN-BUILD AUTHORITY 

AGENCY FACILITIES CITATION NOTES 

University of California All Cal. Pub. Con. Code 
§ 10503(b) 

Allows best value selection.  Requires approval by Regents. 

California State University All Cal. Pub. Con. Code § 10708 Design-build contractor selected by a competitive bidding 
process that employs selection criteria in addition to cost.  
Design work performed under this section shall be prepared 
and signed by a certified architect.  Requires approval by 
Trustees. 

Dept. of General Services ( for 
state office facilities and other 
buildings and structures) 

All Cal. Gov. Code §§ 13332.19, 
14661 (SB 776) 

SB 776 was passed in 1998 and contains extensive provisions 
regarding the procurement process to be followed; best value 
process.  Amended in 2004 (SB 1102) to require project 
approval from Department of Finance.  Requires legislative 
approval. 

 Capitol area 
improvements 

Cal. Gov. Code § 8169.5(c)(2) Solicitation documents in at least as much detail as for SF Civic 
Center; must be submitted to legislature before soliciting bids 

Dept. of General Services (for 
the Dept. of Transportation). 

DOT facilities in San 
Bernardino 

Cal. Gov. Code § 14016 1993 statute.  Allows D-B for office and parking facilities and 
related improvements. 

State and local agencies  Revenue-generating 
infrastructure projects 

Cal. Gov. Code §§ 5956 et seq. Allows D-B for revenue-generating infrastructure projects, with 
the caveat that operations may have to be included in the 
package.  Cannot be used by any state agency directly or 
indirectly to design, construct, finance, or operate a state 
project (including state highways). 

State agencies  Very limited Cal. Pub. Con. Code §§10100 
et seq. 

Some exemptions exist that would allow D-B for projects under 
certain amount or in emergencies. 

Local agencies Local wastewater and 
sewer projects 
(privatization agreement 
authority) 

Cal. Gov. Code § 54250 et 
seq.; Cal. Pub. Utilities Code § 
10013 (Local Government 
Privatization Act of 1985) 

Allows use of competitive proposals to privatize wastewater 
treatment facilities, subject to numerous conditions.  
Agreements must be entered into through a competitive 
procedure which shall not be based solely on price.   



 

 

AGENCY FACILITIES CITATION NOTES 

Counties of Alameda, Butte, 
Contra Costa, Del Norte, El 
Dorado, Fresno, Humboldt, 
Kings, Los Angeles, Madera, 
Mariposa, Mendocino, Merced, 
Monterey, Napa, Orange, 
Placer, Sacramento, San Diego, 
San Joaquin, San Luis Obispo, 
Santa Clara, Shasta, Siskiyou, 
Solano, Sonoma, Stanislaus, 
Tulare, Yolo, and Yuba 

All Cal. Pub. Con. Code §20133 Enacted in 2001; amended 2005; expires at end of 2010; 
Allows best value selection for projects costing over 
$2,500,000.  Requires Board of Supervisors approval. 

Cities in the Counties of Solano 
and Yolo 

Projects costing at least 
$5,000,000 

Cal. Pub. Con. Code § 20175.2 Requires City Council approval.  Expires at the end of 2010.  
(Note:  Section 20175, which allowed the Cities of W. 
Sacramento and Davis to use design-build, expired in 2003; 
Section 20175.1, which allowed the Cities of Brentwood, 
Hesperia, Vacaville and Woodland, expired in 2005.) 

Charter cities Depends on charter Under the “home rule” (Smith v. 
City of Riverside, 34 Cal. 
App.3d 529 (1973) the charter 
governs 

A number of city charters specifically allow design-build or 
allow use of a best value procurement process  

Other counties and cities Low bid procurement 
authority 

 Could use D-B only through competitive bid process with 
mechanism to comply with the Little Brooks Act. 

Joint powers agencies Depends on lead agency Cal. Gov. Code § 6508 JPAs are subject to the same restrictions on contracting as the 
lead member agency 

Municipal water districts Low bid procurement 
authority 

Cal. Pub. Con. Code §§ 20640 
et seq. 

Allows districts to prescribe method of construction and labor, 
but requires competitive bidding for all projects over $35,000 

School districts D-B for projects over 
$10,000,000 

Cal. Edu. Code §§ 17250.10 et 
seq.; § 17406 (lease-
leaseback) 

 



 

 

AGENCY FACILITIES CITATION NOTES 
Los Angeles Community 
College District, San Jose-
Evergreen Community College 
District, San Mateo Community 
College District, up to five 
community college facility 
construction projects selected 
by the chancellor 

Facilities over 
$10,000,000 

Cal. Education Code §§ 81700 
et seq. 

Requires approval by Chancellor of the CA Community 
Colleges and Governing Board of a district.   

Transit operators Transit projects Cal. Pub. Con. Code § 20209 et 
seq., § 20301.5, §§ 20360 et 
seq. 

Pub. Util. Code §§ 130238, 
130242 

Design-build rail projects must cost at least $50,000,000):  
Competitive bidding must be used for projects costing 
$10,000,000 to $20,000,000, inclusive; best value selection 
may be used for projects costing over $20,000,000.  Expires 
January 1, 2007.  Cannot be used for highway projects. 

Los Angeles to Pasadena Metro 
Blue Line Construction Authority 

All Cal. Pub. Util. Code § 132400 
et seq. 

Contracts are to “be awarded in accordance with state law 
relating to procurement.” 

Exposition Metro Line 
Construction Authority 

All Cal. Pub. Util. Code § 132600 
et seq. 

Contracts are to “be awarded in accordance with state law 
relating to procurement.” 

Los Angeles County MTA Rail transit systems that 
implement advanced rail 
transit technology and 
related works of 
improvements, including 
passenger loading or 
intermodal facilities 

Cal. Pub. Con. Code §§ 20360 
et seq. 

Allows negotiated procurement.  Subject to funding restrictions 
making it unlikely that this statute can be used. 

Los Angeles County MTA Project to add high-
occupancy vehicle lane to 
northbound Interstate 
405, between Routes 10 
and 101 in Los Angeles 
County 

Cal. Pub. Con. Code §§ 
20209.20 et seq. 

Legislation includes a number of requirements that appear 
problematic.  Authority expires at the end of 2009. 



 

 

AGENCY FACILITIES CITATION NOTES 

Santa Clara Valley 
Transportation Authority 

Transit center or station, 
transit park-and-ride lot, 
bus and light rail 
maintenance facility, or 
administrative office 
building, or the Fremont-
South Bay Commuter 
Rail Project 

Cal. Pub. Con. Code§ 20301.5  

County Transportation 
Commissions 

Specialized equipment Pub. Util. Code § 130238 Allows negotiated agreements for acquisition of specialized 
equipment 

County Transportation Authority All or components of (1) 
transit systems, including, 
passenger loading or 
intermodal station 
facilities, and (2) facilities 
on real property 

Pub. Util. Code § 130242 Allows an “authority” to procure design-build contracts using a 
low bid selection process, with a 2/3 vote by the authority’s 
board.  [Originally adopted for the benefit of the Los Angeles 
County MTA, but language in the statute refers generically to 
“authority” instead of naming a particular agency.] 

* Thank you to Bryce Little and Ashley Jacobsen for their assistance in preparing the above chart (Last updated 7/10/2006). 
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2/ See AIA/AGC Recommended Guidelines for Procurement of Design-Build Projects in the Public Sector (Jan. 1995); Building Futures Council, “Report on 
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3 / Pub.L. No. 92-582, 40 U.S.C.A.  §§ 541 et seq. 
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5/ Id. §§ 20100 et seq. 
6/ For example, requirements applicable to transit agencies are generally found in the Public Utilities Code. 
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absent evidence of a statewide impact.  
8/ Pub. Con. Code §§10120, 10180. 
9/ Id. §§10101(b); 10105; 10108; 10108.5. 
10/ County of Riverside v Whitlock, 22 Cal.App.3d 863, 878 (1972). 
11/ Contract No. 07-3Q7404. 
12/ See Pub. Con. Code § 10503(b); Gov. Code §§ 13332.19, 14661 (SB 776). 
13/ Gov. Code § 4526. 
14/ Note, however, that not all agencies are willing to include a pre-qualification step in a competitive bidding process without specific statutory authorization.  For 

example, the Bay Area Rapid Transit District obtained special legislation allowing it to use design-build for its turnkey demonstration project.  See Pub. Con. 
Code § 20221.1.   

15  Pub. Util. Code § 132420. 
16  Los Angeles City Charter § 386(f) (1998). 
17/ Gov. Code §§ 65864 et seq.   
18/ Numerous projects have been built on this basis, including the Union Station project in Los Angeles and the Long Beach aquarium project. 
19/ For a discussion of the contracting structure used for the aquarium, see Friedlander v. City of Long Beach (1988, 2nd Dist) 62 Cal.App.4th 835 (an action 

challenging the validity of the revenue bonds issued to finance the facility, in which the court held that the plaintiff was forestalled from bringing the action due 
to a judgment issued in an earlier validation action brought under Code of Civil Procedure section 860. 

20/ Gov. Code § 54250 et seq.; Pub. Util. Code § 10013. 
21/ Bus. & Prof. Code §§ 7000 et seq. 
22/ Bus. & Prof. Code §§ 5500 et seq., 6700 et seq. 
23/ Pub. Con. Code §§4100 et seq. 
24/ Unpublished opinion dated May 30, 1991. 
25/ Gov. Code §§ 14661 et seq. 


